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EDI BIRSAN
FEBRUARY 11, 2016
COMMENTS ON THE JENKINS REPORT
THE REPORT CALLS FOR CONSIDERATION OF TWO ASPECTS:
1. Lobbying
The report makes a case for the accusation of 'lobbying' via campaign donations which
rests on a definition of what influence and lobbying is beyond the legal election laws
definition; using a definition that aligns with a English Dictionary usage. It then calls for
the Council to consider remedies without specific recommendation other than to decide
something.
In August, with our prior lawyer, the matter was taken up and discussed openly through
early September and dealt with by the return of the donations. Our lawyer rested on the
Election Law Definition in his dealings with the matter. I applied a more vernacular
definition of what lobbying is than either the prior lawyer or the current report from Mr.
Jenkins and for me the matter was closed months ago.
We are asked to RECONSIDER the prior action and the approved remediation based on
the definition now provided. While I am compelled to do so out of respect for the process,
the FACT that it was previously dealt with by all concerned weighs heavy on me as it
relates to going forward from this point and what impact it would be allowed to have.
2. The Changes in Recommendation in the report and the Brown Act.
For me, the Staff is NOT Michael Wright and those that worked under him. The Staff is
the City Manager and those that work for her, which includes Michael Wright and his
support people. The Staff Report only comes to us when signed by the City Manager. The
City Manager owns the staff report and they are accountable to her, and she is accountable
to the City Council. The decision partner of the City Manager in protocol and process was
the city attorney who was present at all meetings and decision points.
Coming from the private corporate sector, I was appalled that a member of the staff would
communicate to a vendor on a multi billion dollar deal that there was a draft
recommendation and the reconsideration of that from internal discussions. Such actions do
not fit within my experience of good practice in such negotiations. However, I am advised
that things are done differently in the public sector. Nevertheless, I still find it compelling
to point out this as an example of how the actions are not in the interest of the City as
negotiators for the public benefit.
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Ultimately, where this impacts in the complexity of the Brown Act is something for us to
resolve in a manner of understanding about protocols and process. The draft
recommendation is known, its consideration or rejection is available to all of us and will
provide headlines for the future.
I have steadfastly made it clear throughout the process and to this day I have not asked the
City Manager what her recommendation is. I wanted throughout the period, the staff to
negotiate on the COUNCIL's policy points, answer the Council's questions and give an
analysis on the good, bad and unclear aspects of the developers' proposals. The Council
owns the decision, the Council has the requirement to take into the people's generational
impacts and the broadest most intense circumstances that a selection will have on the
history of this city and region whose factors rest far beyond the twisted terms on a sheet of
paper.
That there was a DRAFT of a recommendation is now obvious. For me, the bullet points of
the draft recommendation explaining the reasoning for it, highlights exactly why I did not
want a recommendation since they are generalizations and where specific, they are in
conflict with the views that I hold as important in the decision making policy that I have.
As such, it reaffirmed that the good and bad simply needed to be highlighted and the
summation and the weighing of the factors is the Council's job.
The process issues are always subject to enhancement, but the report makes clear there
was no issue of influence from developers or outside forces in this regard.
I look forward to the advancement of good government practice.
Edi
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