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. Re Questrons Concernmsz Use of 2869 Exchange Authonty at the CNWS

: "I:Dear Ms Duchnak and Mr Hrll

' As noted in our Ietter to Deputy Ass1stant Secretary Amy dated December 12 2006 the

- _City of Concord will work with Navy staff to- 1dent1fy key issues surrounding the Reuse
- Planning process and the Navy’s proposed early use of Exchange Authority pursuant to
- Title 10, Section 2869 of the United States Code at the Concord Naval Weapons Station.

_ :The first step in this process will be for the City and the Navy to provide each other with

- a written list of questions and be prepared to respond in writing to the other party’s
~questions. Attached for your review is the City’s initial list of questions. A number of

- these have been raised to you and your staff in our November meetings. We provide
S .ithese ina spmt of respect for the Navy’s goals and ObjeCtIVCS and to evaluate whether

. < those goals and objectives would be compatlble wrth those of the commumty artlculated
throughPhaseIofourprocess L S T :

B _-We would antrcrpate recerpt of a snmlar hst of 1ssues/quest10ns from the Navy no later S
RIETR 'than December 21, 2006. We will attempt to. have written responses to your questions by
P Ja anuary 4, 2007 and would expect the same from you. At that point we can decide if we .
- need further written clanﬁcatron(s) or if we should proceed directly to an 1n-person staff
- level meeting during the week of January 8, 2007 to discuss whether. there is a mutually
acceptable path forward. The City Manager is open to scheduhng time for public
e dlscussron of th1s 1mportant matter at a future C1ty Councﬂ meetmg followmg an m—
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o -person staff level meetrng, but only 1f we are able to obtam the Navy s cooperatlon in
: .'-completmg a full exchange of mformatlon in a timely fashion so that City staff will have

~~a fair opportunity to prepare an analysis of the information provrded by the Navy for B

_ rev1ew by the C1ty Councﬂ in advance of any such pubhc meetmg

o ‘Very truly yours o

Michael W. Wright
- Reuse Project Drrector
) C1ty of Concord

~ Mayor and City Council R
- Lydia E, DuBorg, City Manager

" Craig Labadie, City Attorey .
. ‘Senator Dianne Feinstein '

. Senator Batbara Boxer. ..

- Representa’uve George Mlller' | .
- Representatlye Ellen Tauscher_ o
. Deputy Sectetary Wayne Army - -



CITY OF CONCORD QUESTIONS FOR THE NAVY

Timing of Surplus Determination

1.

Our understanding of the BRAC regulations is that subject to extensions of time,
the Navy is required to issue a surplus determination after it has completed the
process of identifying any portions of the CNWS that are to be retained for use by
other components of the Department of Defense or other federal agencies. Are
there any unresolved issues with respect to potential transfers either within the
DOD or to other federal agencies?

What legal authority is the Navy relying on for extending the deadline for
issuance of a surplus determination?

What are the advantages and drawbacks associated with further delays in issuance
of the surplus determination?

In the absence of a surplus determination, what schedule would govern the
activities of the Local Reuse Authority?

Scope and Timing of Exercise of Exchange Authority

5.

Navy representatives previously have stated that the Exchange Authority (10
U.S.C. Section 2689; see also Base Reuse and Redevelopment Manual, Section
C5.5.10) authorizes the transfer of real property at a closing military installation
to a private party in exchange for military construction without a legal
requirement for compliance with the reuse planning process as set forth in the
BRAC law (screening for homeless providers/Public Benefit Conveyance
recipients and preparation of a Reuse Plan by the LRA). Is this a correct
statement of the Navy’s current position?

Does it matter whether or not the transfer is completed prior to the issuance of a

. surplus determination for the CNWS?

10.

Is there any legal authority supporting the Navy’s interpretation, other than the
language of Section 26897

Is there any legislative history or other evidence of Congressional intent
supporting the Navy’s statutory interpretation?

Are you aware of any other closed military bases at which the Exchange
Authority has been exercised successfully without completion of the State/Local
screening process and preparation of a Reuse Plan by the LRA?

If the Navy utilizes Exchange Authority to dispose of all or any portion of the

- CNWS would the Navy utilize an open and competitive process for selecting a

11.
12.

13.

14.

transferee?

How would such a competitive selection process be structured?

Would the City have any input into the structure or timing of the selection
process?

Would the City have any input into the selection criteria and financial security
requirements? :

Could the disposition be made subject to the transferee’s agreement to enter into
development agreements prepared by the City prior to disposition?
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If the use of Exchange Authority outside the scope of the BRAC law or pursuant
to a “hybrid” BRAC process is challenged in court, would the Navy defend any
such litigation and indemnify the City from any ensuing liability?

State/Local Screening Process and Preparation of Reuse Plan

16.

17.

18.

19.

20.

21.

22,

23.
24.

25.

Does the Navy believe that the exercise of Exchange Authority after issuance of a
surplus determination would require completion of a screening process for
homeless providers and PBC recipients?

What legal authority would the Concord LRA have to undertake screening for
homeless providers and PBC recipients in the absence of a surplus determination?
Would the results of such a screening process have to be incorporated into a
Reuse Plan prepared by the LRA and approved by the Department of Housing and
Urban Development?

What legal authority would the Concord LRA have to undertake preparation of a
Reuse Plan in the absence of a surplus determination?

If an alternate process is envisioned would the City be expected to exercise its
planning authority under California Law through such measures as preparation of
a General Plan Amendment, Zoning Ordinance and Redevelopment Plan and
Development Agreements applicable to the CN'WS rather than a Reuse Plan under
federal law? ,

If Exchange Authority is exercised prior to issuance of a surplus determination,
what alternatives are available for conducting homeless provider screening?

Do these alternatives include any of the following: (a) screening conducted
pursuant to the McKinney Act, (b) screening conducted by the Navy, or (c)
screening conducted by HUD?

Have any of these alternatives been approved by DOD, HUD, or the Justice
Department? ' _

Would the Navy have the authority to proceed with homeless provider screening
other than as provided in the BRAC law in the absence of such approvals?

How would the early exercise of Exchange Authority expedite the State/Local
screening process?

Compliance with the National Environmental Policy Act

26.

27.

28.

Do you believe the Navy could enter into an “agreement to convey property”
under Section 2869 prior to approval of an Environmental Impact Report prepared
pursuant to NEPA?

Section C.8.2 of the BRRM states that the NEPA analysis under the BRAC
process must the environmental impacts of the proposed Federal action and
alternatives thereto, including “proposed disposal and reuse actions, and planned
community redevelopment.” In light of this guidance, would it be possible for an
EIS to focus solely on property disposition without evaluating future civilian land
uses, including a range of alternative development scenarios?

The BRAC law states that the Reuse Plan prepared by an LRA must be treated as
part of the proposed Federal action for purposes of environmental analysis under
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NEPA. Assuming the existence of an LRA with the willingness and capability to
undertake .and complete a Reuse Plan, what legal authority would exist for the
Navy to utilize an EIS that did not fully analyze anticipated future development
and alternatives as identified in the Reuse Plan?

29. How would the use of Exchange Authority expedite the NEPA process?

30. How would the use of Exchange Authority expedite the regulatory processes
required by federal agencies with jurisdiction over natural resources (historic
structures, endangered species, wetlands, etc.)?

31. What timetable does the Navy anticipate for approval of an EIS?

Cleanup of Environmental Contamination

32. How would the use of Exchange Authority expedite the process of obtaining
necessary approvals from federal and state agencies with jurisdiction over cleanup
of hazardous chemicals and munitions of explosive concern (Environmental
Protection Agency, State Department of Toxic Substances Control, Bay Area
Regional Water Quality Control Board)?

33. What timetable does the Navy anticipate for approval of FOSTs and/or FOSETs?

34. Has the Navy discussed the proposed early use of Exchange Authority with the
EPA and DTSC?

Property Disposition

35. The City’s understanding is that under the normal BRAC process, the Navy
would prepare a Disposition Plan that takes into consideration the LRA’s Reuse
Plan. If Exchange Authority is exercised, does the Navy expect to prepare a
Disposition Plan?

36. Would the property disposition precede completion of the LRA’s Reuse Plan?

37.1f so, how would the Navy take into consideration a Reuse Plan that has not yet
been completed at the time the property is transferred?

38. Would the Navy transfer the entire CNWS site at one time, or would there be a
phased transfer?

39. What process would the Navy follow in deciding how to parcelize the property?

40. What is the overall schedule from the Navy’s perspective, taking into
consideration actions to be undertaken by both the City and the Navy leading to
the property transfer?

41. What is the estimated end date for transfer, and what are the key steps that need to
be completed between the Navy and the transferee to complete an exchange.

42. How would the use of Exchange Authority expedite the timetable for completing
a transfer of the CNWS to a private party?

Funding from the Office of Economic Adjustment

43. OEA has stated that it would consider continuation of the City’s grant for reuse
planning, even if the surplus determination is deferred and the City is not subject
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to the reuse planning process set forth under the BRAC law. What legal authority
would OEA have to fund a non-BRAC planning process?

44, OEA further stated that the City should be “flexible on scope” if the surplus
determination does not occur. We interpreted this statement to mean that grant
funding could be reduced, possibly by withdrawing some of the funding which
has already received OEA approval. Would the City be at risk of a reduction in
the current grant and/or future OEA grants if no surplus determination is issued?

Benefits to the City of Concord

45, Other than the perceived benefit of an expedited return of the property to the tax
rolls what other benefit, if any, do you see to the Concord community from the
exercise of Exchange Authority?

46. How would the City achieve the goals identified in its community-based Phase I
planning process?

47. How would the City build community consensus and acceptance for a planning
process that does not fit within the established parameters of the BRAC laws?



